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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.216/15 

                            State                      

                             -vs- 

               (i) Umesh Kalita. 

   (ii) Jaychandra Kalita @ Jaycharan and 

   (iii) Karna Kalita  ..…….. Accused persons.  

u/s-447/109/323/34 IPC 

EVIDENCE RECORDED ON  : 19.10.16, 18.01.17, 12.04.17,     

     28.08.17 & 20.07.18. 

ARGUMENTS HEARD ON   : 14.12.18. 

JUDGMENT DELIVERED ON  : 28.12.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  R. Patowary, Ld.  A.P.P. 

For the Accused    : Mr. R. Patgiri, Ld. Advocate. 

 

J U D G M E N T 

1.     The case of the prosecution, in a brief, is that an FIR was filed on 

09.02.15, in the Dhamdhama Police Out Post by the informant Rekha Kalita 

against the accused person namely Umesh Kalita alleging inter-alia that on 

09.02.15, at about 2.00 pm, her father-in-law (bhai-Sahur) Umesh Kalita pulled 

her from her residence due a pity issue and gave her blows. Accused also bit on 

her middle finger of her right hand due to which she sustained injuries. When the 

informant raised hue and cry, the neighbouring persons appeared and then, the 

accused fled away from the place of occurrence. It is further alleged that Jay Ch. 
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Kalita and Karna Kalita instigated Umesh Kalita to assault her. Hence, the case. 

2.   On receiving the case, the I.C of Dhamdhama OP entered the 

same in the General Diary vide Dhamdhama OP GDE No.149 dated 09.02.15 and 

sent the FIR to the Ghograpar PS for registering a case. On receipt of the same, 

the Ghograpar P.S. registered Ghograpar P.S. Case No.25/15 u/s-

447/324/323/354/109/34 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused persons namely 

Umesh Kalita, Jay Ch. Kalita and Karna Kalita u/s-447/109/323/34 IPC. 

3.   In pursuance of the process issued, the accused persons appeared 

before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s-

447/109/323/34 IPC and the particulars of the offences u/s-447/109/323/34 IPC 

were read over and explained to the accused persons and they were asked 

whether they will plead guilty of the offences charged or claimed to be tried. 

They had pleaded not guilty and claimed to be tried. 

4. During the trial, the prosecution side examined five witnesses 

including the I.O. 313 CrPC statement of accused persons were of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

   •  Whether the accused persons namely Umesh Kalita, Jay Ch. 

Kalita and Karna Kalita in furtherance of common intention on 09.02.15, at about 

2.00 pm, at village Mahina under Ghograpar PS committed criminal trespass by 

entering into or upon property in the possession of informant Rekha Kalita 

with intent to commit an offence or to intimidate, insult or annoy any 

person in possession of such property and thereby committed an offence 

punishable u/s-447 I.P.C ? 

   •  Whether the accused persons namely Umesh Kalita, Jay Ch. 
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Kalita and Karna Kalita in furtherance of common intention on 09.02.15, at about 

2.00 pm, at village Mahina under Ghograpar PS voluntarily caused hurt to 

informant Rekha Kalita and thereby committed an offence punishable u/s 323 

I.P.C. ?  

   •  Whether the accused persons namely Umesh Kalita, Jay Ch. 

Kalita and Karna Kalita in furtherance of common intention on 09.02.15, at about 

2.00 pm, at village Mahina under Ghograpar PS abetted the commission of the 

offence of assault by Umesh Kalita which was committed in consequence 

of an abetment and thereby committed an offence punishable u/s 109 I.P.C. ?  

   

           DISCUSSION, DECISION AND REASONS 

6.         PW.1 is Rekha Kalita, informant. She deposed that she knew 

accused Umesh Kalita. On 09.02.15, at about 2.00 pm, in the day time, she was 

at her house. The wife of Umesh Kalita used to litter their front yard. She called 

Umesh Kalita's daughter, scolded her and threatened to slap her. Umesh Kalita's 

daughter complained to Umesh Kalita. Thereafter Umesh Kalita came being 

armed with his sandal and threatened to assault her. Thereafter, when this 

witness was narrating the incident to her sister-in-law, Umesh Kalita again pulled 

this witness to his courtyard and gave her slaps and blows. Thereafter, he tore 

her wearing apparels and assaulted her in the courtyard. Accused scratched her 

on her abdomen and bit her right finger. When she asked Jay Ch. Kalita and 

Karna Kalita for help, they stated that she should be set on fire. Umesh Kalita's 

wife also assaulted her. She somehow managed to save herself and ran towards 

the road. She ran to the house of village Secretary, but Umesh Kalita caught hold 

her on the road and assaulted her there also. The wife of the secretary gave her 

some cloths and asked her to go to the police station. Thereafter, she went to 

the police station and filed this case. Police took her statements. Ext.1 is the FIR 

and Ext.1(1) is her signature. 

7.         In her cross-examination, she deposed that her house and the 

house of the accused are nearby. There are houses of other persons near their 

house. The houses of Hari Kalita, Jayanta Talukdar, Dhana Kalita, Bhaben 

Talukdar are nearby. The FIR was written by a police personnel in the police 
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station. She has also filed another cases against the accused persons regarding 

the same incident which is proceeding in the court of Addl. CJM, Nalbari. It is not 

a fact that whenever she wants, she files case against the accused person. The 

place of occurrence is in the courtyard of the accused. Many persons had 

gathered at the time of occurrence. Out of those persons, Suchitra Talukdar, 

Jayashree Kalita, Hari Kalita, Karabi Kalita, Jayanta Talukdar, Gita Kalita were 

present. They did not come to save her. She was bleeding from her finger in the 

right hand. Doctor suggested her to stitch her wound, but out of fear, she did not 

stitch the wound. On the same day, police recorded her statements. It is not a 

fact that she did not state before police that she threatened Umesh Kalita's 

daughter, accused Umesh threatened her to assault with his sandals, while she 

narrating the incident to her sister-in-law then Umesh Kalita caught hold her by 

her hair and pulled her to their courtyard, accused gave her slaps and blows, she 

running to the house of the Secretary, Umesh Kalita tearing her wearing apparels 

and assaulted her, she crying for help to Karna and Jay ch. Kalita, but they 

threatened to set her on fire, she being assaulted by the wife of Umesh Kalita, 

the wife of the secretary gave her cloths to wear. It is not a fact that she had 

assaulted Umesh Kailta's daughter Tripti Kalita and when Umesh Kalita came and 

showed his objection, she verbally abused Umesh Kalita and thereafter went to 

the police station along with Jayanta Talukdar and filed this case. It is not a fact 

that Umesh Kalita did not assault her. It is not a fact that she has falsely 

deposed. 

8.         PW.2 is Jayanta Talukdar. He deposed that he knew the informant 

and the accused person. In the month of February, 2015, one day, at about 2.00 

pm, he was preparing a fencing in front of his house. At that time, he saw an 

altercation taking place between Umesh Kalita and Rekha Kalita. Rekha Kalita 

came near their house ans stated that Umesh Kalita had bitten her finger and 

she was bleeding. Thereafter, Rekha Kalita proceeded to the house of Hari Kalita. 

Hari Kalita and Rekha Kalita came out and Hari Kalita directed Rekha Kalita to go 

to the hospital as well as to the police station. 

9.         In his cross-examination, he deposed that he has not seen any 

marpit with his own eyes. He did not see the accused person biting the finger of 

Rekha Kalita. His house is at a distance of two houses apart from the house of 

Rekha Kalita. He did not go to the place of occurrence when the altercation was 
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taking place. Police only asked his name. It is not a fact that he has deposed 

falsely. 

10.         PW.3 is Jayashree Kalita. She deposed that she knew the 

informant and the accused persons. About two years ago, one day, at about 2.00 

pm, she was at her residence. Then, she heard hulla in the residence of Rekha 

Kalita and Umesh Kalita. She has not gone to the place of occurrence. Later, she 

heard that Umesh Kalita had assaulted Rekha Kalita. 

11.         During cross-examination, this deposed that she has not seen the 

incident  herself. 

12.         PW.4 is Suchitra Talukdar. This witness deposed that she knew the 

informant. She also knew the accused person. About two years ago, one day, 

during day time, at about 2.00-2.30 pm, there was a fight between Rekha and 

Umesh. Umesh had assaulted Rekha Kalita with his hand. Thereafter, villagers 

had gathered and took Rekha to the police station. 

13.         During cross-examination, this witness deposed that there are two 

houses between her house and the house of Rekha Kalita. She addressed 

Rekha's mother as “Bou”. Due to pity issues, many fights had taken place 

between both the sides. Both sides used to verbally abuse each other. About 

100-150 persons gathered at the place of occurrence. A tussle had taken place 

between Umesh and Rekha. She does not know what had led to the fight 

between the accused and the informant. It is not a fact that as she has good 

relation with the informant, hence, she has falsely deposed for her sake. It is not 

a fact that accused Umesh had not assaulted informant Rekha. Jay Ch. Kalita and 

Rekha were not present from before, they came later on. 

14.         PW.5 is I.O Maznuruddin Ahmed. He deposed that on 09.02.15, he 

was working as I.C of Dhamdhama Out Post. On that day, informant Rekha Kalita 

filed a written FIR at Dhamadhama OP. On receipt of the FIR, he entered the 

same in the GD as GDE No.149 dated 09.02.15 and forwarded the same to 

Ghograpar PS for registration. On receiving the case, Ghograpar PS registered 

Ghograpar PS Case No.25/15 u/s-447/324/323/354/109/34 IPC and he was given 

the task of investigation. He sent the victim to medical. He visited the place of 

occurrence on 09.02.15 after receiving information and drew the sketch map. He 
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recorded the statements of the witnesses in the PO. The accused appeared in the 

police station on 24.02.15. He interrogated them and allowed them to go. He 

collected the medical report of the victim on 14.02.15. Upon completion of 

investigation, he filed charge-sheet against accused Umesh Kalita, Jay Charan 

Kalita and Karna Kalita u/s-447/109/323/34 IPC. Ext.2 is the charge-sheet and 

Ext.2(1) is his signature. 

15.         During cross-examination, the I.O revealed that he recorded the 

statement of informant Rekha Kalita. She did not state before him that the 

daughter of Umesh Kalita assaulted her with sandal, Umesh holding her hair and 

pulling her to the ground, when she ran to her house accused Umesh tore apart 

her wearing apparels and threatening to set her on fire, wife of Umesh assaulting 

her. The residence of the accused and the informant are adjacent. There is no 

mention in the FIR that informant was subjected to molestation and she was 

threatened to set on fire. It is not a fact that he did not conduct the investigation 

properly. 

16.         These are the materials on record. 

17.   Let us see whether the prosecution has been able to prove the 

guilt of the accused persons beyond all reasonable doubt. The evidence of the 

informant PW.1 Rekha Kalita shows that she has given an exaggerated version of 

the incident. She stated that on the day of the incident, she was agitated 

because the wife of the accused person had littered the threshold of her 

boundary. She asked the accused person's daughter why her mother had littered 

their boundary and threatened to slap the accused person's daughter. The 

accused person's daughter informed her father who is the accused of this case 

named Umesh Kalita. This witness stated that at this, accused was agitated and 

he threatened to assault the informant. While this witness was narrating the 

incident to her sister-in-law, then accused person pulled her to his boundary and 

grabbed her hair and gave her slaps and blows. He also tore her wearing 

apparels and brutally assaulted her in the courtyard. He even scratched on her 

stomach and bit her finger. When she asked co-accused Jay Ch. Kalita and Karna 

Kalita to come to her rescue, they stated that this witness should be set on fire. 

This witness also stated that even the wife of Umesh Kalita also assaulted her 

and she somehow managed to run from there to save her life towards the house 
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of the village secretary and in the house of village secretary, his wife gave her 

cloths to wear and asked her to go to police station. But, this witness has 

omitted to state before the I.O in her 161 CrPC statement about the accused 

holding her hair, pulling her to his courtyard, threshing her, tearing her wearing 

apparels. She has also failed to state that she was assaulted by the wife of 

accused Umesh Kalita and that the incident was abetted by co-accused persons. 

She has also not stated in her 161 CrPC statements before the I.O of this case 

that the accused person tore her wearing apparels. Therefore, I find that PW.1 

has exaggerated the incident in her evidence before the court. Be that as it may, 

the prosecution has failed to examine the Medical Officer in order to prove the 

injury sustained by the informant. This witness stated that the house of accused, 

Jayanta Talukdar, Dhana Kalita, Bhaben Talukdar are nearby. She also stated that 

many persons had seen the incident out of whom some were Suchitra Talukdar, 

Jayashree Kalita, Hari Kalita, Karabi Kalita, Jayanta Talukdar, Gita Kalita etc. Out 

of these witnesses PW.4 Suchitra Talukdar has simply stated that the accused 

person had assaulted PW.1, but this witness is absolutely silent regarding 

presence of co-accused Jay Ch. Kalita and Karna Kalita in the place of occurrence 

and also regarding the presence of the wife of Umesh Kalita. Her evidence is also 

absolutely silent whether the aforesaid named accused persons and the wife of 

Umesh Kalita assaulted the informant. Therefore, it is doubtful that this witness 

has seen the occurrence. Hence, I do not find PW.4 Suchitra Talukdar to be 

reliable witness. Rest of the witnesses PW.2 Jayanta Talukdar has denied seeing 

any incident because at that time, he was preparing a fencing in front of his 

house. He only stated that some altercation had taken place between the 

accused person and the informant. He stated that he was informed by PW.1 that 

the accused person had assaulted her and he has seen injury  in the finger of the 

informant, but this witness is not a direct witness. He has also remained silent 

regarding the informant visiting the house of village secretary Hari Kalita. He has 

also not supported the informant on the fact that the accused person had torn 

apart the wearing apparels of the informant while she was going to the house of 

Hari Kalita village secretary although at that time PW.2 was working in front of 

his house on the road. In the same tune of PW.2, PW.3 Jayashree Kalita also 

stated that she did not visit the place of occurrence although she did hear hue 

and cry coming from the house of the accused. Thus from the aforesaid 

discussion, it is found that PW.1 has given an exaggerated version of the 
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incident. Therefore, her evidence cannot be relied upon to base a conviction. 

Moreover, the wife of Hari Kalita was not examined by the prosecution side in 

order to support the evidence of PW.1. Besides, there is no medical evidence on 

record to support the evidence of the informant, hence, I find that this is a fit 

case to acquit the accused persons on benefit of doubt. 

 

18.   The evidence on record does not lucidly portray the necessary 

elements required to constitute offences u/s-447/323/109/34 IPC. The 

prosecution has failed to prove the guilt of the accused persons beyond all 

reasonable doubt and the accused persons are held entitled to get the benefit of 

doubt. 

 

19.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused persons namely 

Umesh Kalita, Jay Ch. Kalita and Karna Kalita are acquitted of the offences u/s-

447/323/109/34 IPC on benefit of doubt and they are set at liberty forthwith. 

 

20.   Bail bond will stand cancelled after six months. 

 

21.   Judgment is written in separate sheets and delivered in open 

court.  

  Given under my hand and seal of this court on this the 28th day of 

December, 2018.       

                    

                                      (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                 Nalbari.   
  

 

 

 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 
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 Chief Judicial Magistrate, 
               Nalbari.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1  - Rekha Kalita, informant. 

PW.2  - Jayanta Talukdar. 

PW.3   - Jayashree Kalita. 

PW.4   - Suchitra Talukdar. 

PW.5   - I.O Maznuruddin Ahmed. 

 

 

 

 

Witnesses for the defence 

None 
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Prosecution Exhibits 

Ext.1   - FIR. 

Ext.1(1) - Signature of informant Rekha Kalita. 

Ext.2   - Charge-sheet. 

Ext.2(1) - Signature of I.O Maznuruddin Ahmed. 

 

 

Defence Exhibits 

None 

 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   
 

 

 

 


